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Education and Culture Committee 

Children and Young People (Scotland) Bill 

Advisory Group for Additional Support for Learning 

Preliminary Comments 

1. The Advisory Group for Additional Support for Learning (AGASL) advise Scottish 

Ministers on matters relating to the implementation of the Additional Support for 

Learning legislation. Its membership includes organisations representing a very 

wide range of stakeholders, and it is therefore well placed to offer a broad, 

strategic overview of issues arising from the Bill which are relevant to the existing 

Additional Support for Learning framework. 

2. The Children and Young People (Scotland) Bill does not repeal, replace or 

significantly amend the Additional Support for Learning legislation. Given the 

multi-agency nature of the policy intention, it is therefore crucial that proper 

consideration is given to how these two legislative schemes will work together in 

getting it right for every child. 

3. The Advisory Group notes that the Bill does not resolve the inconsistency in the 

definition of a parent in education legislation and the Children (Scotland) Act 

1995. This has significant implications given the proposals for information sharing 

between agencies and the prominent role of education practitioners as named 

persons. It is particularly significant given the parental rights of access as set out 

in the Pupils Educational Records (Scotland) Regulations 2003. People who 

would not be recognised as parents in the Children (Scotland) Act will potentially 

have access to the files held by the Named Person in school. 

4. With so many references within the Bill to matters yet to be decided by Scottish 

Ministers, it is essential that as these matters are progressed they are subject to 

further consultation. Some of these apply to fundamental areas of innovation (the 

Children’s Services Plan, the Named Person and the Child’s Plan) and will 

require particular attention to detail when so many hopes are pinned upon the 

success of this legislation leading to excellent practice in Scotland. This is 

especially the case in the absence of legislative overriding principles to assist 

practitioners. We need to be alert to the danger of unintended consequences, 

which may be avoided by full consultation on such matters. 

Part 1 – Rights of Children 

5. There is an inconsistency across relevant legislation with regard to the capacity 

of a child to make decisions. Currently, the ability to consent to medical 

intervention is presumed at age 12, yet a child cannot make a school placing 

request or take other decisions in relation to additional support for learning until 

the age of 16. In most instances education legislation affords rights to parents 

rather than the child. As part of the Scottish Government’s commitment to the 

United Nations Convention of the Rights of the Child (UNCRC), this legislation 

should be amended to provide the child with equivalent rights. Scottish Ministers 
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have previously indicated1 that they looked favourably on proposals to grant 

children rights of appeal under the Education (Additional Support for Learning) 

(Scotland) Act 2004 and this Bill would seem to be an ideal legislative vehicle for 

that amendment. 

6. The Advisory Group would like to see the relevant rights from the United Nations 

Convention “hardwired” into the Bill, in the same way that Article 29 has been in 

the Additional Support for Learning Act. This makes the commitment of 

Parliament tangible, giving the rights a practical reality and allowing children to 

rely on them directly. 

7. Reporting duties proposed by the Bill should be accompanied by duties on public 

bodies, including the Scottish Government, to implement the United Nations 

Convention on the Rights of the Child. 

Part 3 – Children’s Services Planning 

8. Post school transitions for young people with additional support needs should 

have a higher profile within Community Planning structures to support better 

planning of post school services up to age 25 and to provide oversight and 

accountability. 

9. A variety of evaluations and reports demonstrate that children’s transition to adult 

services is a general concern and in particular transitions within health and social 

care. There is a great deal of scope for agencies to further plan and develop 

integrated approaches to assessment and intervention by care agencies, 

education staff and the voluntary sector – including individuals making use of Self 

Directed Support. Where strategic planning does not take place early enough, 

young people and their parents often fall through the gaps between child and 

adult services. The Advisory Group have recommended that the Scottish 

Government develop an overall policy development framework which will ensure 

emerging, current and future policies impacting on the post school transitions of 

young people with additional support needs are aligned and integrated. 

10. The duties of Scottish Ministers in relation to the rights of children outlined in Part 

1 of the Bill are welcome. The Advisory Group expects that through these duties 

the Scottish Government would ensure that its directorates and policy teams 

would work closely to produce the required coherence. 

11. The Advisory Group found that policy initiatives across education, social work, 

employability and health lacked cohesion in their design and implementation. 

Each was set within their own legislative framework and funded from different 

sources. As a result, at a local level, parents and young people too often found 

the services provided by the different agencies and professional disciplines did 

not join-up effectively making them difficult to access and navigate. 

12. The Advisory Group is therefore very supportive of Part 3 of the Bill which will 

extend the existing duty to co-operate about the new children’s services plan to a 

                                                           
1
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wider range of bodies, voluntary organisations and services. This means services 

provided specifically to children must be planned with the aim of being integrated 

and representing efficient use of resources. Some young people cannot progress 

in their learning beyond school without other support. However, in our view the 

eligibility criteria for resources to support those with more complex needs has 

adverse consequences for forward planning and securing positive destinations 

for young people as they approach the transition to the adult world. Although 

services for adults are not included, section 9 of the Bill does set out the aims of 

plans in some detail to encompass those adult services capable of having a 

significant effect on children’s wellbeing. Our understanding is that relevant adult 

services should therefore be planned with a view to their impact on children’s 

wellbeing and this should be made clear in the Bill. 

13. The Advisory Group considers that in order to further consolidate joined up 

transitional experiences for young people the Public Bodies (Joint Working) 

(Scotland) Bill to establish “integration joint boards” between Health and Social 

Care should include children’s services (including education) as well as adult 

services in order to support later transitions beyond the scope of this Bill. 

Part 4 – Provision of Named Persons 

14. The Advisory Group notes that there are no recommendations in the Bill about 

who within a local authority might perform the named person role for those who 

leave school at 16. This includes a group of very vulnerable young people who 

are at a high risk of being ‘not in education, employment or training’. All young 

people participating in post-16 learning, training or work should have access to a 

Named Person Service. 

Part 5 – Child’s Plan 

15. The Advisory Group notes that there is a need for considerable integration 

between all legislative frameworks which cover statutory plans for children and 

young people. 

16. The Bill falls some way short of enabling one co-ordinated approach to planning. 

For example, a child’s plan will address outcomes, an Individualised Educational 

Programme sets targets and a Co-ordinated Support Plan refers to objectives. 

This represents a confusing picture to all, an inefficient use of resources and 

compromises transparency and accountability. The opportunity to harmonise the 

planning tools used for children into an efficient and coherent single plan must 

not be squandered. 

17. The additional support for learning specialists on the Advisory Group consider 

that the Child’s Plan under this legislation must include and subsume the legal 

requirements for Co-ordinated Support Plans if the ‘One Child - One Plan’ 

objective is to be achieved. This will not work as a half measure – by simply 

embedding the existing legal requirement for a Co-ordinated Support Plan within 

a new planning format. ‘One Child One Plan’ will require amendment to other 

legislation if children and families are not to be perpetually engaged in different 

planning, review and appeal mechanisms. 
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18. The Advisory Group recommends a single plan in which each agency is 

responsible for its contributions. This needs to be supported by accessible, direct 

and proportionate means of redress. All agencies should be equally accountable 

under processes of dispute resolution rather than the uneven position (with a 

focus on Education Services within local authorities) that currently prevails. 

19. An effective, independent dispute resolution mechanism must be available in the 

event of disagreement over the contents or delivery of such a plan. This should 

include an extension of the availability of mediation, independent adjudication 

and the Additional Support Needs Tribunal (for prescribed types of dispute). 

Judgements made in such disputes should make reference to the Children’s 

Service’s Plan. 

20. The provisions to support information sharing must be appropriate, proportionate 

and timely and protect the child’s right to privacy. It should also protect parents’ 

rights to privacy, as far as this is consistent with the best interests of the child. 

The proposed threshold for sharing sensitive personal data about children is set 

too low in the Bill. The proposed statutory test that information to be shared 

“might be relevant” provides insufficient protection of the child’s right to privacy, 

whilst offering nothing that might allow others to act in the child’s best interests. 

The Advisory Group recognises that this is a difficult issue, but leaving the difficult 

decisions to be taken by individuals exercising subjective judgements on an ad 

hoc basis across Scotland is inefficient. We need the courage to provide the 

strong and positive guidance on data sharing that is essential for the concept of a 

Team Around the Child to be successful. 

21. In any event, detailed guidance on information sharing will be essential. 

Safeguards, guidance and training will be required to ensure that sensitive 

personal data and confidential information is disclosed when necessary and 

agreed to; that the child's and parents’ right to privacy is respected; and local 

authorities and other bodies do not increase their vulnerability to complaints of 

improper data handling. (See para 3, above) 

22. The Advisory Group welcomes the duty to seek and take account of views of the 

child or young person, and the parent or carer. The Additional Support for 

Learning Code of Practice has helpful sections on good practice for consulting 

children, and working with parents. We would recommend that this is taken as a 

starting point in the preparation of a single statement of guidance for all children’s 

services. 

Part 6 – Early Learning and Childcare 

23. There needs to be a clear basis to prevent the child’s right under Article 29 

becoming obscured in the integration of education with care and both Ministers 

and public bodies need to be accountable for this. There needs to be clear 

guidance on how the provisions of the Additional Support for Learning Act would 

be applicable in these circumstances. It will be challenging to determine when 

“school education” is being provided and when it is not. Guidance should also 

address safeguards to prevent a child’s educational entitlements being 

undermined by parental needs for flexible childcare.  
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24. The Advisory Group considers that further embedding the UN Convention within 

the Bill (see paragraph 6 above) would strengthen the rights of very young 

children to start school with age appropriate skills. 

25. Whilst we welcome the focus within this Bill on early learning and care, the 

Advisory Group wishes to highlight the need for an appropriately skilled workforce 

to make the most of this opportunity in terms of early interventions and 

preventative care.  

26. In order that the ASL framework can kick in as early as possible for young 

children who require additional support, and that transition into primary school is 

as smooth as possible, Scotland requires a skilled early years workforce, 

confident in identifying potential barriers to learning and knowledgeable about 

assessment or referral routes. This is a particular challenge for independent 

nursery providers. Education Scotland research further suggests that health 

visitor’s confidence in their abilities to assess/refer is patchy. Strong guidance 

making clear the links to the ASL referral and assessment processes, and 

training will be required to make the most of this opportunity for Scotland’s 

children. 

27. Further, in order to secure the best possible outcomes for all children and young 

people, the Advisory Group recognises the fact that in the early years, the home 

is the primary learning environment in the majority of cases. Parents therefore 

are the primary educators, yet their needs are not mentioned in this Bill. 

28. Where parents may themselves have potential barriers to parenting, via a variety 

of circumstances including addiction, disability, communication, or self identified 

parenting support needs, the Advisory Group believes that local support services 

should be provided to support the family as a whole, with the child’s needs firmly 

at the centre. 

29. It would be helpful therefore if local children’s services planning and 

commissioning processes outlined elsewhere in the Bill (Part 3) therefore 

reflected the provision of parenting support, with a particular focus on early 

learning and childcare. 

Part 13 – General 

30. The Advisory Group welcomes the adoption of a universal definition of wellbeing 

and the basis on which this is done (SHANARRI indicators). 

Advisory Group for Additional Support for Learning 
19 July 2013 


